TRUST AGREEMENT
THIS AGREEMENT AND DECLARATION OF TRUST (herein sometimes referred to as "Trust Agreement"), Made and entered into between [MALE GRANTOR] and [FEMALE GRANTOR], husband and wife, residents of [Residence County] County, [Residence State], as Grantors, and [TRUSTEE] and [CO-TRUSTEE], as Co-Trustees;

WITNESSETH:

ARTICLE 1

ESTABLISHMENT OF TRUSTtc \l1 "ESTABLISHMENT OF TRUST
1.1 Creation of Trust.  Grantors hereby create a Supplemental Needs trust (sometimes referred to as a "special needs" trust).

1.2 Name of Trust.  The name of this trust shall be:

[NAME OF BENEFICIARY] SUPPLEMENTAL TRUST.
1.3 Effective Date.  For the purpose of holding title to assets and for identification of this trust, the effective date of this trust shall be [Trust Date Lower].

1.4 Revocability.  This trust may be revoked only by the grantor during his or her lifetime, in which case all rights and title to trust assets return to the grantor.

1.4 Funding of Trust.  The Grantors by this agreement transfer and deliver to the Trustees, in trust, the property set out in Schedule A, which is attached to this Trust Agreement. The Trustees by this agreement acknowledges receipt of that property. Additional assets may be transferred at any time to the Trust by the Grantors or other persons, by will or otherwise, provided that the transfer is acceptable to the Trustees. Any assets transferred to the Trust and accepted by the Trustees shall become part of the Trust Estate and be subject to all terms and provisions of this Trust document.
1.5 Purposes of Trust.  The provisions of the trust should be interpreted in light of the following statement of concerns and intent.
This Trust is established for the primary benefit of the Beneficiary.  The Beneficiary has a disability which substantially impairs [his/her] ability to provide for [his/her] own financial and support needs. As a result of disability, the Beneficiary will have a right to receive benefits from public programs.  Continued full access to the benefits of these public programs is essential to meet the beneficiary's needs for basic maintenance, support services and medical care. At the same time, these programs may leave gaps in basic services, may not provide adequately for emergencies, and may not provide for needs, wants and opportunities beyond basic necessities. 

The Grantor is concerned that if the Trust assets were to be used for basic maintenance and service needs, it is likely that the Trust assets would be rapidly depleted, particularly because the cost of medical and long-term support services is so high. This would defeat the intent of the Trust to supplement basic necessities, meet special needs, and provide opportunities beyond those available under public programs.
This Trust is primarily intended to supplement, and not to replace or make unnecessary, aid from public programs the Beneficiary qualifies to receive. This Trust is intended to provide needs, wants and opportunities for the Beneficiary for which adequate and appropriate aid from public programs is not available. The Grantor intends that the Trust assets be available as a resource to supplement public assistance for the Beneficiary, as the Grantor would provide if personally present.
This Trust Agreement shall be construed and administered in such a manner as to accomplish the purposes and objectives stated herein.

1.6 Statement of Intent.  It is the Grantor's intent: [choose any/all that apply]
That all or most of the principle and income be used for the Beneficiary during [his/her] lifetime, and that no or minimal assets remain in the Trust at the time of the Beneficiary's death.

That the assets of the Trust be used as opportunities to provide substantial benefit to the Beneficiary arise, rather than held for future emergencies.

That the Trust be managed so that it continues in existence with sufficient assets to serve its purposes throughout the Beneficiary's life.

That the Trustee endeavor to maintain a reserve of $ for compelling needs that may arise for which adequate and appropriate governmental or private assistance is not available.

That distributions to or for the benefit of the Beneficiary be made primarily from Income and that principle be used for distributions only in case of compelling need.
ARTICLE 2

DEFINITIONS OF TERMStc \l1 "DEFINITIONS OF TERMS
In the interpretation or construction of the provisions of this Trust Agreement, the following words and phrases shall have the meanings set forth below:

2.1 "Grantors" means [MALE GRANTOR] and [FEMALE GRANTOR], whether such persons are living or deceased. The terms "settlors" and "trustors" that appear in certain laws, regulations, and publications have the same meaning as the term "Grantors" used in this Trust Agreement.

2.2 All references and directives to the "Trustee" shall be construed to refer to whatever person, persons, or legal entity shall be serving as Trustee of this Trust at the applicable time. The term "Trustee" also includes "Co-Trustees" if the office of Trustee is held by more than one person. Whenever the Successor Trustee, or Successor Co-Trustees, shall succeed to the office of Trustee, the word "Trustee" thereafter refers to such Successor Trustee, or Successor Co-Trustees.

2.3 The Beneficiary as used herein shall refer to [BENEFICIARY].  

ARTICLE 3
DISTRIBUTION

3.1 The Trustee may apply [either principle, income, or both] to make distributions to or for the benefit of the Beneficiary. [Except as expressly provided by this trust document,] whether distributions are made to or for the benefit of the Beneficiary, and the manner, amount and times of any distributions, is entirely within the discretion of the Trustee.

3.2 [Except as provided in ], payments from the Trust are limited to payments to a person who has provided or who has been authorized by the Trustee to provide or arrange provision of goods or services for the benefit of the Beneficiary.

3.3 Discretionary Distributions.  Special needs, wants and opportunities for which the Trustee may make distributions under this Trust include [but are not limited to]:



1. 
Dental, medical, rehabilitative and supportive services and equipment of a type or quality not otherwise available under Medical Assistance or other public programs.



2. 
Educational opportunities and vocational training and support not available to the Beneficiary through vocational rehabilitation, state and county community service programs and other public programs.



3. 
Personal, household and other services not available under public programs, including but not limited to personal grooming, housekeeping, appliance and other household repair, chore services, advocacy and legal representation, vehicle maintenance and repair and travel, recreational or other companionship.



4. 
Transportation and other travel expenses, including but not limited to expenses for airline, bus, train, automobile or other forms of transportation, payment for lodging and meals during temporary absences from home, costs of travel companion and entry fees to public accommodations.



5. 
Payment of bills to the extent that such payment will not reduce SSI or MA payments, including but not limited to payment of telephone bills, cable television bills, and automobile insurance bills.



6. 
Purchase of items, other than food, clothing or shelter, that are excluded from the determination of available resources for purposes of SSI and MA, including household furnishings and equipment, personal care items (toothpaste, shampoo, etc.), a car or van used for transportation to medical services or work, property used in a trade or business, and a burial space, container, vault and marker.



7. 
Funding for a plan to achieve self support designed to help the Beneficiary attain an occupational goal, if the plan has been approved by the Social Security Administration. 



8. 
Provision of funds to allow the Beneficiary to provide small gifts for [options: family members, specific friends, service providers, etc.].


3.4 Mandatory distributions.  The Trustee shall pay for the following items, and his or her duty to pay for these items shall be enforceable by [options: the Beneficiary, the Beneficiary's guardian, and the Resource Person]:


1. 
The cost of basic telephone service and equipment, and of a reasonable level of long-distance charges, not to exceed $ per month.



2. 
The cost of dental care recommended by a dentist but excluded from coverage under the Medical Assistance program.



3. 
The cost of at least one vacation each year for a period of two weeks, including the cost of airfare, ground transportation, passport and visa fees, lodging, meals and a travel companion.  [Destinations shall be limited to .] [Destinations and activities shall be determined by the Trustee with advice of the Personal Advisor.]



4. 
The cost of purchasing, maintaining in working order, and replacing as needed a van appropriately equipped to meet the accessibility needs of the beneficiary.  


This provision shall not apply if, due to changes in public program rules, payment for the above items would result in significant reduction in benefits under a public program.

3.5 Supplanting or reducing benefits from public programs.  The Trustee may not make cash payments or payments for goods or services, if those payments would have the affect of supplanting or reducing benefits otherwise available under public programs, unless the Trustee, in the Trustee's sole discretion, finds that the benefit to the Beneficiary substantially exceeds the loss from the reduction in public benefits.

3.6 Cash Payments and In-Kind Support and Maintenance.  Except as expressly provided in this Trust, any payment in cash and any use of income or principal to provide or pay for food, clothing or shelter rests in the sole discretion of the Trustee. No Beneficiary and no other person or governmental authority has authority to require a payment in cash or use of income or principal to provide or pay for food, clothing or shelter. 

ARTICLE 4
HOME OWNERSHIP 
[Choose the applicable provision]

Purchase of home for the beneficiary:

The Trustee may, in the Trustee's discretion, use assets of the trust to purchase a suitable dwelling to be used as the primary residence of the Beneficiary and may transfer title to the dwelling to the Beneficiary.


Provision of loans for down payment and other costs:

The Trustee may use assets of the Trust to provide loans, at no interest, to the Beneficiary for the purpose of down payment on a home and for the purpose of meeting major expenses, such as real estate taxes and maintenance costs.


Ownership of existing home by a trust:

The home located at [INSERT ADDRESS] shall be held in trust subject to the Beneficiary's right to live in the home during his/her lifetime. The Beneficiary's right to live in the home is not transferable, and may not be sold or rented to any other person. The Beneficiary's right to live in the home shall terminate at his/her death [and at any time that he/she moves from the home and the Personal Adviser certifies to the Trustee that the Beneficiary is not expected to return to live in the home [within 12 months]]. If the beneficiary is not occupying the home, the Trustee is authorized to rent it to someone else and to apply any proceeds to the purposes of this Trust.


Authority to sell the home and apply proceeds:

Upon termination of the Beneficiary's right to live in the home, the Trustee has authority to sell the home, and [to apply any proceeds or income to the purposes of this Trust] [to pay the proceeds to the Supplemental Needs Trust, dated ].


Transfer of home to alternative beneficiary:

If the Beneficiary dies or the right of the Beneficiary to live in the home terminates, the Trustee shall transfer all rights and title of the home to [alternative beneficiary].


Ongoing shelter expenses paid by beneficiary:

Except as provided in par. , so long as the Beneficiary retains the right to live in the home, the Beneficiary has responsibility for payment of taxes, utility bills other than telephone and cable television, and mortgage payments.


Trust as landlord for beneficiary:

The Trustee [may][shall] hold the home located at or an alternative dwelling designated by the Personal Adviser as part of the property of the trust, and [may][shall] make the home available to the Beneficiary for use as the Beneficiary’s primary residence at a monthly rental charge of no more than the presumed maximum value, as determined under 20 CFR § 416.1140.  The Trustee shall pay all costs of mortgage payments, real estate taxes, utilities, repairs and maintenance related to the home from the assets of the Trust. If the Personal Adviser certifies that the individual will not be using the home as his or her principle residence, the Trustee may sell the home and apply any proceeds to the purposes of this Trust.


Rental by trustee to persons other than the beneficiary:

The Trustee has the authority to rent out living space in the home to up to [ ] other persons, who may also use common areas of the home as determined by the rental agreement, provided that no rental agreement may limit the Beneficiary's right to live in the home and to use common areas of the home unless the Personal Adviser certifies that the Beneficiary will not be using the home as a residence during the period covered by the rental agreement. Rental income shall accrue to the Trust, and not to the Beneficiary. The Trustee shall make payments from the Trust for taxes, utilities and mortgage interest, repairs and upkeep of the home that represent the pro rata share of these costs of the persons occupying the home as renters.

ARTICLE 5
APPOINTMENT OF TRUSTEE(S)

[TRUSTEE] and [CO-TRUSTEE] shall serve as initial Trustee(s), until [his, her, their] death, resignation, or incompetence. The Trustee(s) shall always have the power to select any necessary additional Trustees.


[SUCCESSOR TRUSTEE], shall serve as successor Trustee(s).


A Trustee shall be deemed incapacitated upon a signed, written finding of incapacity by two physicians or one physician and one licensed psychologist who have personally examined the Trustee. The Trustee may resign only upon giving written notice to all competent beneficiaries or to the guardians of any incompetent beneficiaries together with a final account.


If for any reason none of the persons designated in this Trust as Trustee continues to serve, a majority of the following persons shall appoint a successor Trustee: [Option: Trust beneficiaries and the guardians].
ARTICLE 6
APPOINTMENT OF PERSONAL ADVISOR
[Option 1:]

The Personal Advisor shall advise the Trustee as to the Beneficiary's interests, needs and desires, and may: recommend to the Trustee that the Trustee make distributions of a particular type from the Trust; make recommendations as to the form of distributions; and assist the Trustee in arranging purchases of appropriate goods and services. The Personal Adviser shall investigate all potential public sources of support available to the Beneficiary and take whatever steps are necessary to enroll the Beneficiary for that support. The Personal Advisor is not a Trustee, and all distributions are made in the sole discretion of the Trustee.


The initial Personal Advisor shall be [ ]. The Grantor may remove or replace the Personal Advisor at any time during the Grantor's lifetime. If the Personal Advisor is no longer able to serve, a subsequent Personal Advisor shall be appointed by [options: the Grantor, if living and able to do so; named family member(s); the Trustee (with advice from the Beneficiary or family members); a nonprofit organization; the Beneficiary]. 


[The trust may allow or require payment for reasonable expenses and/or a fee for the services of the personal advisor.] 


The trustee is directed to consult with the Personal Adviser at least once every [60] days as to the needs of the Beneficiary.

[Option 2:]


Trustee may appoint a Personal Advisor, if he/she chooses.  The Personal Advisor shall advise the Trustee as to the Beneficiary's interests, needs and desires, and may: recommend to the Trustee that the Trustee make distributions of a particular type from the Trust; make recommendations as to the form of distributions; and assist the Trustee in arranging purchases of appropriate goods and services. The Personal Adviser shall investigate all potential public sources of support available to the Beneficiary and take whatever steps are necessary to enroll the Beneficiary for that support. The Personal Advisor is not a Trustee, and all distributions are made in the sole discretion of the Trustee.


The Grantor may remove or replace the Personal Advisor at any time during the Grantor's lifetime. If the Personal Advisor is no longer able to serve, a subsequent Personal Advisor shall be appointed by the Grantor, if living and able to do so, and it not, the Trustee (with advice from the family members).

ARTICLE 7
PROHIBITION OF ATTACHMENT

The Beneficiary's beneficial interest in this Trust fund is created for his/her personal enjoyment, protection and welfare and shall not be susceptible to assignment, anticipation or seizure through legal process by any creditor of the Beneficiary, including the Federal, State or local governments.  SEQ CHAPTER \h \r 1To the maximum extent permitted by law, Beneficiary's interest in the income and principal of this trust is not subject to voluntary or involuntary transfer. Without limiting the generality of the foregoing: Beneficiary shall have no right to anticipate, transfer or encumber any part of any interest in the trust estate; beneficiary's interest shall not be liable for his or her debts or obligations (including alimony) and shall not be subject to attachment, levy, or other legal process; and beneficiary's interest in the trust estate shall constitute the separate property of the beneficiary and shall be free from any right, title, interest, or control of his or her spouse.


This Trust is primarily for the supplemental benefit of the Beneficiary. However, it is the Grantor's specific intent that the interest of persons with a remainder interest shall take precedence over any public or private claimant. 


The Beneficiary has no power to anticipate or assign benefits under this Trust.
ARTICLE 8
TERMINATION AND TRANSFER OF ASSETS ON TERMINATION
This Trust shall terminate upon the Beneficiary's death. 

If it appears likely that a Court will order that any creditor, public or private, is entitled to receive any part of this Trust, this Trust may, in the absolute discretion of the Trustee, be terminated and the assets [distributed to the remainder beneficiaries.]

Upon Termination of the Trust, to the extent required by law, Trustee shall distribute sufficient funds from the Trust Estate to equal the total medical assistance paid on behalf of Beneficiary under a State plan as defined in Title 42 of the U.S.C. The Trustee shall distribute in equal shares, free of Trust, the remaining balance of the Trust assets to [the Beneficiary's surviving spouse, if any, or, if the beneficiary is not married at the time of his death, to his issue, if any][the brothers and sisters of the Beneficiary or their surviving issue, per stirpes] , as remainder beneficiaries. If no identified remainder beneficiary survives, the Trust Assets shall be distributed to the heirs at law of [Options: Grantor, Beneficiary].
ARTICLE 9
ANNUAL ACCOUNTING
The Trustees shall provide an annual written account of the administration of the Trust to [ ].
ARTICLE 10
POWERS OF TRUSTEES TO MANAGE TRUST PROPERTY
In addition to the powers otherwise vested in them by law, the Trustees are empowered to do all things necessary or convenient for the orderly and efficient administration of the Trust hereunder without the approval of any Court. Without limiting this general grant of power by the following enumeration, the Trustees shall possess the discretion and powers without application to or confirmation or order by any Court:


1. 
To retain any assets in the form received without regard to diversification or to suitability for purchase by fiduciaries.


2. 
To invest and reinvest in any assets; the Trustee shall not be restricted by any requirements regarding the substance of their investments or diversification.


3. 
To hold uninvested cash.


4. 
To lend or borrow money upon appropriate terms and to pledge or mortgage assets as security for loans obtained.


5. 
To purchase property, casualty, liability, title, health, life or other insurance.


6. 
To pay, compromise, contest or abandon claims.


7. 
To exercise directly or by proxy all voting subscription, conversion or other rights in securities held, and to participate in or oppose any plan or reorganization, dissolution, liquidation or merger.


8. 
To employ accountants, legal counsel or other agents, and to pay them reasonable compensation from the assets held.


9. 
To suspend all payments to any Trust beneficiary if the Trustees believe that the beneficiary's receipt of such payments is threatened or may be diverted by execution, attachment or other legal process, and to apply funds for the benefit of the beneficiary as it may determine will fulfill the purpose of the Trust.


10.
To receive reasonable compensation. The Trustees may exercise any of the foregoing powers without liability for any loss or damage resulting from actions taken or decisions made in good faith and with due care.
ARTICLE 11
SEVERABILITY
If any article or provision of this Trust Agreement is found to be void or invalid, but the remainder of the Trust Agreement is upheld, that part of the Trust Agreement which was not adjudicated void or invalid shall be executed without reference to any void or invalid provisions.
ARTICLE 12
GOVERNING LAW

This instrument and the dispositions hereunder shall be construed and regulated and their validity and effect shall be determined by the law of Utah.
ARTICLE 13
ACCEPTANCE OF TRUSTtc \l1 "ACCEPTANCE OF TRUST
Trustee accepts the trust created hereby, and agrees to hold, administer, and distribute the trust estate upon the terms herein set forth. This Trust Agreement shall be effective immediately upon execution of this instrument by Grantors and Co-Trustees.

IN WITNESS WHEREOF, this instrument has been executed by the parties hereto, as of the day and year first above written.
GRANTOR:






__________________________________

[MALE GRANTOR]


GRANTOR:






__________________________________

[FEMALE GRANTOR]

CO-TRUSTEE:





__________________________________

[MALE CO-TRUSTEE]


CO-TRUSTEE:





__________________________________

[FEMALE CO-TRUSTEE]

STATE OF UTAH


)

: ss.

COUNTY OF SALT LAKE
)

SUBSCRIBED, SWORN TO, and acknowledged before me by [Male Grantor] and [Female Grantor], Grantors and Co-Trustees, this [Day]th day of [Month], [Year].

__________________________________

NOTARY PUBLIC

Residing at: ________________________

My Commission Expires:

_____________________

SCHEDULE "A"

The following described property is hereby conveyed and transferred to, and deposited with, [TRUSTEE] and [CO-TRUSTEE], Trustees of the [NAME OF BENEFICIARY] SUPPLEMENTAL TRUST, subject to the terms and conditions of the foregoing Trust Agreement:

***** END OF SCHEDULE "A" *****
1

